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PAYMENT OF DOUBLE INDEMNITY IN 
“DISAPPEARANCE” CASES 


The payment of double indemnity under a life insurance 
policy was ordered by the United States Circuit Court of 
Appeals for the Ninth Circuit in Occidental Life Insurance 
Company v. Thomas ({ 500,813), a case of the class com- 
monly referred to as “disappearance” cases. 


Contentions of Parties 


The benefici under the policy alleged that the insured 
was accidentally drowned while fishing. The suit was filed 
less than a year after the insured was alleged to have met his 
death. There being no direct evidence, either of death or of 
the manner in which it occurred, the insurer urged that there 
could be no recovery short of the seven-year period of un- 

: : explained absence, after which death is presumed; and that, 

Please Route to: in any event, judgment on the double indemnity provision of 
the policy could not be sustained because of an absence of 
proof that death, if it occurred, was effected by external, 
violent and accidental means as stipulated in the policy. 


Principles Applicable to Case 


The court stated that two settled principles are applicable 
to cases of this nature:—a person who was alive when last 
seen is presumed to continue living until the contrary is 
shown; and one who disappears and remains unheard of for 
seven years, and whose absence is unexplained, is presumed to 
be dead. However, where the proof shows that the absentee 

encountered some specific peril to which it may reasonably be 
thought he had succumbed, death may be inferred short of 
ee the seven-year period. 


Specific Peril 


| 
| oe The insurer argued that the insured was not shown to have 
: been exposed to any specific peril which might fairly be 
thought to have resulted in his destruction—that he was not 
in peril merely because, when last seen, he was fishing from 
a rowboat on a sizeable lake, there being no evidence of a 
storm. The court held, however, that the proof went much 
further than this. The insured was in his boat at dusk, and 
he was not in it the following morning. The record strongly 
tended to eliminate the hypothesis either of voluntary dis 
appearance or of self-destruction. When all the facts were put 
together, they pointed, with at least fair probability, to the 
insured’s having perished in the lake. 
' 


Extent of Proof of Death by Drowning 


The court stated that it was, of course, possible that the 
insured died from natural causes, as from a heart attack, and 
fell into the water. However, his age and known condition 
of health were such as to render that inference improbable. 
In order to recover double indemnity it was not necessary that 
the proof go so far as to preclude all possible inferences ex- 
cept that of accidental drowning. 
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% NEGLIGENCE * 
(Other than Automobile) 


Public Pathway.—Infant plaintiff was injured when he crossed 
defendant’s right of way at a place which was not a public 
crossing and was struck by a trolley car operated by de- 
fendant. Since the evidence showed that defendant per- 
mitted the public to cross the tracks at the place of the 
accident, defendant was bound to exercise reasonable care 
to protect the safety of the public, and for failure to do 
so it was liable for plaintiff’s injuries. (Zambardi v. South 
Brooklyn Railway Co., N. Y. Ct. App.) . . .§ 400,925. 


Collapse of Chair.—Plaintiff was injured when the chair in 
which he was sitting on the roof of an apartment owned by 
defendant collapsed. Since there was no evidence to in- 
dicate the cause of the collapse of the chair, the doctrine 
of res ipsa loquitur did not apply and consequently the 
burden rested upon plaintiff to prove in detail the cause of 
the collapse. (Leshin v. Navarro Operating Co., Inc., N. Y. 
App. Div.). . .] 400,922. 


Hotel Entrance.—Plaintiff was injured when she fell at the 
entrance of defendant’s hotel. Plaintiff testified that de- 
fendant’s doorman helped her across the sidewalk and that 
as they approached the revolving door, the doorman jerked 
her arm and because of the worn condition of the plate in 
front of the door she slipped and fell. In the light of the 
main charge with reference to snow and slush, the trial 
court erred in refusing to charge the jury that if the snow 
and slush were the proximate cause of the accident it should 
find for defendant. (Jean v. Algonquin Hotel Co., N. Y 
App. Div.) . . .§ 400,924. 


Sidewalks.—Plaintiff’s claim of negligence upon which the 
court instructed the jury was to the effect that if defendant 
did not create the condition complained of by causing or 
—— water to be discharged from his premises in 
reezing temperatures, the verdict must be in favor of de- 
fendant. It was inconsistent and reversible error for the 
court to refuse to charge the jury that if the rain and sleet 
that fell in the evening was the cause of the accident, its 
verdict must be for defendant. (Dea v. Marxhausen, N. Y. 
App. Div.) . . .] 400,923. 


Freight Shipment Frozen.—Plaintiff sued for damage to a 
shipment of onions resulting from freezing in transit on 
defendant railroad. Plaintiff alleged that defendant was 
negligent in failing to close the vents of the car in com- 
pliance with instructions given. Since the evidence showed 
that defendant complied literally with the shipping in- 
structions, plaintiff failed to establish his case. (Clase v. 
Mo. Pac. R. R. Co., La, Ct. App.) . . .§ 400,927. 


Abutting Owner’s Liability —Plaintiff sought to recover dam- 
ages from an abutting owner for personal injuries sustained 
by her as the result of a fall while walking along a side- 
walk. Plaintiff failed to state a cause of action against 
defendant, because the statute requiring abutting owners 
to repair the sidewalk was not for the benefit of individuals 
who were injured because of a state of disrepair, but was 
a duty owned solely to the municipality. (McGurk v. City 
of Shreveport, La. Ct. App.) . . .] 400,926. 


Defective Sidewalk.—Plaintiff, while walking along a brick 
sidewalk of a much travelled street located in the business 
district of defendant city, caught her heel in a hole in the 
sidewalk and was thrown down. On appeal new trial was 
ergs plaintiff, as the evidence was insufficient to show 
that the city knew, or in the exercise of proper care and 
diligence ought to have known, of the defect in season to 
have remedied it before the occurrence of the accident to 
plaintiff, or to have taken precautions to have averted the 
accident. (Saunders v. City of Medford, Mass. Supreme 
Jud. Ct.) . . . 400,942. 
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Piazza Railing.—Plaintiff, wife of the tenant at will of de. 


fendants, was injured by the breaking of a piazza railing 
which was a part of the tenement she occupied with her 
husband and their family. The trial judge properly en. 
tered judgment for defendants as the evidence was insuff- 
cient to show that defendants assumed the direct and initial 
responsibility for the condition of the premises as to safety 
at all times. (Trainor v. Keane, Mass. Rarsies Jud. Ct)... 
q 400,941. 


Unprotected Stairs.—Plaintiff was injured while on premises 


owned by defendant wherein defendant conducted a business 
of buying and selling new and used automobiles. After 
looking at an automobile, plaintiff, intending to enter the 
salesroom, opened a door, which swung inward, and, before 
he had time to center himself, fell to the bottom of an abrupt 
flight of stairs composed of seven steps. Under the evidence 
the conclusion was warranted that defendant did not use 
reasonable care to keep the premises in a reasonably safe 
condition for plaintiff's use as a business invitee. (Skidd », 
Quattrochi, Mass. Supreme Jud. Ct.) . . .[ 400,940 


Landlord and Tenant.—Plaintiffs, husband and wife, sought to 


recover damages for injuries sustained by the wife, when 
she caught her heel in a crack or open space at the head 
of a flight of stairs, causing her to lose her balance and fall 
down the stairway. The judgment for plaintiffs was proper, 
as the jury was entitled to find that had defendant not made 
the false promise tg repair the defect, plaintiff herself would 
have acted to correct the condition, and that she was lulled 
into security and acceptance of the existing defective con- 
dition. (Zoda v. National City Bank of N. Y., Trustee, N. Y. 
App. Div.) . . .] 400,939. 


Tennis Court.—The infant plaintiff was a paying guest at a 


summer camp maintained by defendant and while playing 
tennis she slipped into a depression and fell, resulting in 
injury to her knee. On appeal the judgment in favor of 
plaintiff was reversed as there was no evidence that the 
alleged dangerous condition of the tennis court was the 
proximate cause of the injuries. (Lobsenz v. Rubinstein, 
N. Y. App. Div.) . . .§ 400,938. 


Licensee Injured.—Plaintiff went to the store of defendant and 


with his permission ascended a stairway in the rear of the 
store for the purpose of visiting a person employed in the 
alteration department, In descending the stairway, plaintiff 
was injured as a result of the defective condition of the 
stairs. Since the petition did not charge the violation of 
any duty towards plaintiff as a licensee, no cause of action 
was set forth. (Freeman v. Levy, Ga. Ct. App.). . .{ 400,936. 


Furnishing Riding Horse.—Where the defendant furnished a 


fourteen year old girl with a riding horse, never known to 
have possessed faults or vicious habits, the defendant was 
not guilty of any negligence in furnishing the particular 
horse which occasioned the accident. (Smith v. Pabst, Wis. 
Supreme Ct.) . . .] 400,935. 


Business Invitee.—It is error as a matter of law to decide that 
a person is a mere licensee where he enters a hotel on 
business with one of its concessionaires and is injured while 
loitering in the lobby. (Koppelman v. Ambassador Hotel Co. 
of Los Angeles, Calif. App. Ct.) . . .] 400,931. 


Municipality’s Liability—A municipal was found liable for its 


negligence in failing to act with reasonable promptness in 
remedying a defective drain, after it was found insufficient 
to carry off roof water that ran into it from the plaintiff's 
building. (Trustees of University of Co-operative Co. v. Cily 
of Madison, Wis. Supreme Ct.) . . .] 400,934 


Railroad’s Liability —Plaintiff intending to alight from a train 


when a station is reached is not guilty of negligence ™ 
walking to the platform of the coach before the train comes 
to a full stop. (JI. Central R. R. Co. v. Ford, Tenn. Ct. App.) 
ae , 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No, 50 


Exterminator’s Liability—An exterminator was not liable for 
the death of the plaintiff’s minor son by poison gas, when 
such minor forced an entrance into the vacated house being 
exterminated and the exterminator took reasonable precau- 
tions to protect against injury. (Ellis, Admr. v. Orkin Ex- 
terminating Co., Tenn, Ct. App.) . . .] 400,928. 


Liability of Theatre Owner.—A defendant theatre corporation 
was liable for injuries sustained to patrons as the result of 
a block of plaster falling from the ceiling where it failed to 
dispell the inference of negligence under the doctrine of 
res ipsa loquitur. (Windas v. Galston & Sutton Theatres Inc., 
Calif. App. Ct.). . .[ 400,930. 


Contributory Negligence.—Plaintiff was injured while crossing 
defendant’s tracks when she was struck by defendant's 
train. The trial court properly allowed defendant’s motion 
for a directed verdict as the conduct of plaintiff was as a 
matter of law negligent, because plaintiff elected to leave a 
place of safety and step into a path of danger that should 
have been apparent to her. (Smith v. Boston Elevated Ry. 
Co., Mass. Supreme Jud. Ct.). . . [ 400,943. 


Res Ipsa Loquitur.—Plaintiff was injured while engaged in his 
work as a conductor, when defendant’s freight train, which 
was being operated on the adjoining track, bumped into the 
car on which plaintiff was riding. Plaintiff fearing a col- 
lision, jumped off the car and sustained the injuries for 
which he sued. The case was properly submitted to the 
jury under the doctrine of res ipsa loquitur. (Churchill v. 
pomeens & Ohio R. R. Co., U. S. Dist. Ct., W. D. Pa.)... 
{ ; 


’ 


Wrongful Death—The decedent was struck and killed by a 
car of defendant, as he was crossing a double set of tracks 
located in the center of the street. In view of the evidence 
introduced by plaintiff, it was error for the trial court to 
direct a verdict for defendant, as the negligence of the mo- 
torman presented a question of fact which ought to have 
been submitted to the jury. (DeAngelis, Admr. v. Boston 
Elevated Ry. Co., Mass. Supreme Jud. Ct.) . . .] 400,944. 


Instruction to Jury—A court’s charge in explaining proximate 
cause as an essential element of contributory negligence, 
in relation to what constituted negligence on the plaintiff’s 
part, was not prejudicial error. (Yorker v. Girard Co., Conn., 
Supreme Ct. Err.)... 400,933. 


Charge to Jury.—The failure of a court to require a jury to find 
that the pollution of a stream was caused by the discharge 
of an alleged effluent therein, in a suit to recover damages 
for the contamination of a stream, was error and ground 
for reversal. (Newkirk v. City of Tipton, Kansas City (Mo.) 
Ct. App.). . . | 400,932. 


*& LIFE x 


Flying in Glider as Excluded Aviation Risk.—Where the in- 
sured met his death in a glider crash, no recovery was had 
on an accident insurance policy because flying in a glider 
was deemed covered by the term “aviation” as an excluded 
risk. (Spychala v. Metropolitan Life Ins. Co., C. P. Al- 
legheny County, Pa.). . . J 500,806. 


Representation Distinguished from Warranty —Where insured 
procured reinstatement of his insurance by representing 
that he was in sound health, the representation did not 
amount to a warranty or guaranty of good health. (Som- 
mer v. The Guardian Life Ins. Co. of America, N. Y. Ct. 
App.). . . | 500,807. 


Waiver of Misrepresentation—Waiver of misrepresentation 
was properly submitted to the jury as a hypothetical state- 
ment of what would constitute a waiver of a misrepresenta- 
tion in ears to the health of the insured. (Liberty National 
Life Ins. Co. v. Stinson, Ga. Ct. App.) . . .] 500,804. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Existence of Policy.—A policy never became effective where 
an applicant failed to return a signed inspection receipt and 
a signed acceptance of a mode of settlement as to which 
his application gave no instructions, although a check for 
the first premium was tendered. (McDonald, Guardian, v. 
~~ pager Life Ins. Co. of N. Y., U.S. C. C. A,, 6th C.) 
at ,815. 


Insurable Interest—A woman living with a man as his wife, 
though without legal marriage, who agreed to take care of 
him in his last illness and pay his burial expenses, had an 
insurable interest in his life under Sec. 10110(c), California 
Insurance Code. (Jenkins v. Hill, Admr., Calif. Dist. Ct. 
App.). . .{ 500,810. 


Application of Premiums to Extended Insurance.—Where a 
life insurance company has made a loan to a policy holder 
based upon the reserve value of the policy and has taken 
from the insured a note and assignment of the policy, and 
all right, title and interest therein, including any additional 
dividends thereto, it is the duty of the insurer to apply such 
dividends to the payment of the note and interest thereon, 
and the remainder, if no election is made, to the purchase 
of insurance. (Columbus Mutual Life Ins. Co. of Columbus, 
Ohio v. Dodson, Admx., Okla. Supreme Ct.). . . J 500,816. 


Beneficiaries—A police benefit association organized under 
statute to create a fund for a specific purpose, “that pur- 
pose for the relief of its members and their families and 
their dependents”, was not to be encroached upon by mem- 
bers of the family who were in no manner dependent upon 
the member for support or maintenance. (Logan v. Saint 
Louis Police Relief Association, St. Louis (Mo.) Ct. App.) 
... 500,819. 


Liability of Successor Insurance Company.—A policy holder 
who paid premiums to a successor insurance company after 
liquidation of the issuing company is only entitled to the 
amount to which the cash surrender value was reduced by 
the purchase agreement entered into by the successor com- 
pany when it purchased the old company’s assets. (General 
American Life Ins. Co. v. Martin, Tex. Ct. Civ. App.)... 
q 500,812. 


Total Disability—A plaintiff's claim for total disability during 
a specified period was denied, where the insurer showed 
that work was performed during that period for which the 
insured received remunerative benefit. (Kaneb v. Equitable 
Life Assurance Society of the U. S., Mass. Supreme Jud. 
Ct.). ..$ 500,821. 


“Net Value” of Policy.—The term “net value” of a life in- 
surance policy, used in Sec. 5741, Revised Statutes of 
Missouri, means the reserve accumulated during the life 
of the policy as the result of the excess of the net premium 
over the natural premium, or the actual sum necessary to 
meet the mortality risk. (Fox v. Mutual Benefit Life Ins. 
Co., U. S. C. C. A., 8th C.)...9 500,808. 


Time of Payment.—Reinstatement of a war risk insurance 
policy was effective when payment of a premium was re- 
ceived and not when it was mailed, the post office being the 
agent of the sender. (Kerr, Admzx., v. U. S., U. S. Ct. App., 
D. C.)...§ 500,814. 


Forfeiture Provisions.—The provision in a life insurance policy 
making it subject to forfeiture for nonpayment of premiums 
was independent of another provision relating to forfeiture 
where there was an outstanding loan against it equal to 
or in excess of its cash surrender value. (The State Mutual 
Life Assurance Co. of Worcester v. Briscoe, U. S. C. C. 
6th C.)...9 500,811. 


Status as Employee.—An insurer was estopped from denying 
the status of a director of a corporation as an employee 
under the terms of a group insurance policy where the 
agent, who handled the policy, which included both the 
determination of the employment character of the insured 
and the collection of the premium contribution required 
by the printed provisions of the certificate to keep the 
policy in existence, accepted monthly payments for over one 
year. (John Hancock Mutual Life Insurance Co. of Boston 
v. Dorman, U. S. C. C. A., 9th C.)...9 500,809 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Erroneous Instruction to Jury.—Where an instruction was the 
equivalent of a directed verdict for the plaintiff, because 
it _ to the medical examination referred to in the plain- 
tiff’s evidence the quality of conclusiveness, such instruction 
was held to be erroneous. (Bouligny v. Metropolitan Life 
Ins Co., St. Lowis (Mo.) Ct. App.) .. .§ 500,818. 


Instruction Wrongly Refused.—An instruction which would 
have told the jury to find for the insurer if they believed 
that the insured had cancer at the time of the delivery of 
a life insurance policy, regardless of whether insured knew 
his true condition or not, was wrongly refused. (All States 
Life Ins. Co. v. Johnson, Ala. Supreme Ct.). . .§ 500,805. 


Question of Waiver.—Where there was no testimony whatso- 
ever that either the agent of the insurer or the doctor, who 
came out to examine the insured in connection with the 
application for insurance, was told that the insured was 
suffering from cancer of the bladder, the insurer was not 
considered to have waived the sound health provision in 
the policy. (Schriedel v. John Hancock Life Ins. Co., St. 
Louis (Mo.) Ct. App.). . .{ 500,817. 


Jury’s Verdict Upheld.—A jury’s verdict to the effect that the 
insured had become permanently disabled and unable to 


work was upheld where there was substantial evidence to 
e Ins. Co. v. Rendle- 


support the verdict. (Kansas City Li 
man, U. S. C. C. A., 5th C.)...9 500, 


Jury Question Presented.—Where the evidence relating to a 
possible waiver of forfeiture of a policy was in sharp con- 
flict, the question of waiver should have been submitted to 
the jury. (Pope v. Improved Order of Samaritans, Ga. Ct. 
App.). . .¥ 500,803. 


Order of Court.—Where the chief issue was whether a claim 
was paid for an injury to the insured which occurred after 
he was 65 years old, but there was no evidence on this 
point, the Circuit Court of Wisconsin was authorized to 
remit the case to the civil court to secure such evidence. 
(Thielacker, Admr., v. Time Ins. Co. of Milwaukee, Wis., 
Wis. Supreme Ct.)...{ 500,820. 


Requirement cf Notice—Where the insured failed to give 
written notice of injury within twenty days after suffering 
an eye injury, as required by the terms of the policy, his 
claim for disability and for the loss of the sight of one eye 
was barred. (Wilcox v. Metropolitan Life Ins. Co., Mass. 
Supreme Jud. Ct.).. . 500,822. 


Non-exercise of Cancellation Privilege—Where insurer failed 
to exercise its right to cancel the disability benefit provi- 
sions of an industrial life insurance policy until April 1, 1939, 
the disability benefits which had accrued up to that date 
were payable by virtue of such non-exercise. (Counts v. 
National Life and Accident Ins. Co., Tenn. Ct. App.)... 
{ 500,824. 


War Risk Insurance.—Where the real question centered around 
the substantiality of the evidence to show that the plaintiff 
become totally and permanently disabled before the expira- 
tion of his war risk policy, the court believed that the his- 
tory of an ankle injury and amputation, coupled with evidence 
of back complaint and other complications, justified submis- 
sion of the case to the aury. (United States v. Bemis, 
U.S. C. C. A., 9th C.).. .§ 500,823. 


Trial Court Finding Upheld.—A finding of the trial court to 
the effect that the insured was not totally and permanently 
disabled within the meaning of a war risk policy was upheld 
where there was considerable evidence to justify the finding. 
(McDaniel v. United States, U. S. C. C. A., 7th C.) . . .$ 500,825. 


% AUTOMOBILE » 


Insurance Policy Construed.—Policy construed to relieve in- 
surer of liability for death of plaintiff's son brought about 
by the negligent operation of the insured truck by an em- 
ployee of the insured, deceased having also been an employee 
of said insured. (General Accident Fire & Life Assur. Corp., 
Lid. v. Kimberly, Ga. Ct. App.) . . .] 701,830. 
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Misrepresentation in Application.—Failure to state in an ap- 
plication for insurance that the car involved was subject 
to a purchase money lien does not operate to void the 
policy. Such a misrepresentation must be shown to be 
material to the risk in order to have any effect on the 

olicy issued. (Government Personnel Automobile Ass’n v. 
aag, Tex. Ct. Civ. App.). . .J 701,836. 


Notice to Insurer.—A notice to an insurer twenty-two days 
after the occurrence of an accident meets with the require- 
ment that such notice be given as soon as practicable, there 
being sufficient time within which to investigate the acci- 
dent and the insurer not having been prejudiced by the 
delay. (Callaway v. Central Surety & Ins. Corp., U.S.C.C.A., 
a G.).. 1 701,806, 


Collision Between Approaching Cars.—In an action growing 
out of a collision between approaching cars, the court held 
that neither party had successfully established that the 
negligence of the other had caused the collision and no re- 
covery is allowed. (Scriber v. Chaffin, La. Ct. App.)... 
{ 701,824. 


Four Car Collision—Negligence of both defendants held to 
have contributed to four car collision, the collisions between 
all cars having been simultaneous. Damages are increased 
to allow a proper amount for future treatment which will 
be necessary for plaintiff’s daughter, who was seriously in- 
jured in the accident. (hawende v. Frost, La, Ct. App.)... 
7 701,818. 


Blowout Causing Accident.—In action by purchaser of car 
—- dealer, tire manufacturer, tire dealer and insurer 
of seller, for damages sustained when a tire blew out and 
caused plaintiff to lose control of his car which collided 
with the rail of a bridge, judgment was for defendants. 
(Wilson v. National Casualty Co., La. Ct. App.). . .{[ 701,817. 


Wagon on Road Without Lights.—Owner of wagon and em- 
ployer of driver thereof held liable for injuries sustained by 
plaintiff when the motorcycle on which he was riding col- 
lided with defendant’s wagon, which was being operated 
on a highway without the lights required by statute. (Vin- 
cennes Packing Corp. v. Trosper, Ind. App. Ct.). . .§ 701,812. 


Left Turn into Path of Car.—Jury’s finding that defendant’s 
negligence in turning to the left into the path of the car 
in which plaintiff was riding was the cause of plaintiff's 
injuries, was supported by the evidence. (Guin v. Mastrud, 
Minn. Supreme +S ee 701,807. 


Wrong Side of Road.—Finding that plaintiff, whose car crashed 
into the side of a truck which was turning left off the 
highway, was driving partly on the wrong side of the road 
held warranted by the evidence. (Forbes v. Mattos, Calif. 
Dist. Ct. App.). . .J 701,802. 


Bus Passenger Injured.—Verdict for plaintiff upheld in an 
action by her to recover damages for injuries sustained 
when the bus on which she was riding left the road, struck 
some mail box posts, swerved across the road, and over- 
turned two or three times. (Missouri Pacific Transportation 
Co. v. Porter, Ark. Supreme Ct.). . .J 701,800 


Line of Traffic.—Where plaintiff was injured when the car in 
which she was riding collided with the rear of the car in 
front which stopped suddenly and without warning, the 
jury was warranted in finding in plaintiff’s favor, although 
defendant claimed that the negligence of her host in failing 
to keep a proper lookout was the cause of the accident. 
(Holland v. Strader, N. C. Supreme Ct.)...{ 701,799. 


Bus Collision.—Driver of defendant’s bus who failed to see 
plaintiff's bus until he was so close that he could not avoid 
striking the rear thereof was found guilty of gross negli 
gence and judgment was entered against defendant for the 
value of the bus, which burned, and for punitive damages. 
(Missouri Pacific Transportation Co. v. Turnage, Tenn. Ct. 


App.). . . J 701,837. 
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AUTOMOBILE—Continued 


Attempt to Pass Truck.—Where plaintiff’s truck was caused 
to overturn and he was seriously injured as a result of his 
truck being struck by defendant’s truck which was at- 
tempting to pass, the question as to whether plaintiff 
swerved to the left thereby causing the collision should have 
gone to the jury. (Hunter v. Sirianni Candy Co., Wis. 
Supreme Ct.)...] 701,835. 


Head-on Collision.—Plaintiff’s husband was killed when his 
car collided with defendant’s truck, the vehicles travelling 
in opposite directions, near the top of a hill. The court 
below found that deceased had not been travelling on the 
wrong side of the road, but this finding is contrary to the 
evidence and judgment is reversed and a new trial ordered. 
(Schulz, Adm’x v. General Casualty Co. of Wis., Wis. Su- 
preme Ct.)...f 701,832. 


Intersection Collision.—In an action growing out of a collision 
at the intersection of two highways, the court instructed 
the jury that the place was a residential district and that 
the speed limit therein was twenty miles an hour. The place 
did not meet the statutory requirements of a residential 
district as a matter of fact, and the giving of the instruc- 
tion constituted reversible error. (McGill v. Baumgart, Wis. 
Supreme Ct.)...f 701,831. 


Dangerous Crossing.—Judgment in favor of plaintiff whose 
car was struck by train as she drove across tracks, her 
view being obstructed by piles of ties, a cotton gin and a 
cottonseed house. The statute relative to signals applies 
to all railroads, irrespective of their manner of operation. 
(Missouri Pacific R. R. Co. v. Yelldell, Ark. Supreme Ct.) 
...§ 701,829. 


Railroad Crossing Collision—In action growing out of col- 
lision between plaintiff’s car and defendant’s train at a rail- 
road crossing, the court holds that the evidence does not 
show that the negligence of defendant was greater than 
that of plaintiff and judgment for plaintiff is reversed. 
(Missourt Pacific R. R. Co. v. Price, Ark. Supreme Ct.)... 
{ 701,827. 


Negligence of Bus Driver.—Where bus company established 
that driver of bus had not been negligent on trip when 
plaintiff claims she was injured, the court did not err in 
entering judgment in its favor. (Owens v. Monzingo, La. 
Ct. App.).. .§ 701,823. 


Rear-end Collision.—Plaintiff’s husband, with others, was 
pushing a truck that had become disabled and was stopped 
on the side of the road when defendant’s truck approached 
from the rear at a rapid rate of speed, partly off the road, 
and collided with the other truck causing plaintiff’s hus- 
band’s death. Judgment for defendant is reversed and 
judgment entered in favor of plaintiff. (Coon v. Monroe 
Scrap Material Co., La. Ct. App.) § 701,821...In an action 
by the driver of the disabled truck, judgment is entered 
in his favor to compensate him for physical injuries sus- 
tained. (Richardson v. Monroe Scrap Material Co., La. Ct. 
App.) . . .§ 701,822. 


assenger on Truck Injured.—Judgment for plaintiff in action 
to recover damages for injuries sustained when the truck 
on which he was riding rammed into an embankment after 
swerving from one side of the road to the other reversed 
on the ground that plaintiff failed to make out a case, de- 
fendant having shown that defect in steering mechanism 
was responsible for accident. (Coffey v. Ouachita River 


Lumber Co., Inc., La. Ct. App.)... 701,820. 


Truck Hit by Street Car.—Street car company held liable for 
damages to truck which was hit by street car as the truck 
attempted to make a left turn at an intersection, it being 
shown that the motorman approached the intersection with 
his head down and did not look up until an instant before 
the collision. (Denver Tramway Corp. v. Perisho, Colo. 
Supreme Ct.).. . 701,815. 


Girl on Side of Road Hit by Car.—Plaintiff, who was sitting 
on a cable on the side of the highway, was struck as she 
got to her feet by defendant’s car, which was in the act 
of passing another car travelling in the same direction. 
Judgment was for plaintiff on the ground that defendant’s 
negligence in driving off the road was the cause of the 
eo0r sla (Mellencamp v. Cockerham, Ind. App. Ct.)... 


Car Driven into Safety Island—Judgment for plaintiff, who 
was struck by defendant’s car after alighting from a street 
car, where jury found that cause of accident was defend- 
ant’s driving of the car into the space marked off for a 
oe (Gatewood v. Lynch, Ind. App. Ct.)... 


Crossing Highway at Private Crossing—Where defendant 
drove onto a highway in front of plaintiff’s car without 
first looking for traffic, the place of crossing being one 
privately used by defendant and not marked, the facts were 
such as to warrant the direction of a verdict in favor of 
plaintiff. (Behr v. Schmidt, Minn. Supreme Ct.). . . J 701,808. 


Child Struck While Crossing Street.—In an action by a minor 
for damages for injuries received when he was struck by 
defendant’s car as he attempted to cross a street, the court 
did not err in refusing to instruct the jury on the issue of 
contributory negligence where that issue had not been 
raised by the pleadings. (Steger v. Cameron, U.S. Ct. App., 
D. C.)... 701,805. 


Reckless Operation of Car.—Where defendant was driving his 
car toward a crest of a hill at an excessive speed and 
straddling the center of the road, his negligence was the 
sole cause of the collision with a car approaching from the 
opposite direction. (Little v. Ireland, U. S. Dist. Ct., D. 
of Idaho). . .{ 701,804. 


Bicycle Operated Without Lights.—Jury’s finding that dece- 
dent was negligent in operating his bicycle after dark 
without lights in violation of statute and that such negli- 
gence was the sole cause of the accident causing his death 
was warranted. (Joseph v. Vogt, Calif. Dist. Ct. App.)... 
{ 701,798. 


Pedestrian’s Negligence.—Where plaintiff was guilty of negli- 
gence in failing to yield the right of way to a competing 
vehicle as she crossed a street in the middle of the block, 
her negligence should have compared with that of defend- 
ant with respect to speed, control and management, and 


to that end a new trial is ordered. (De Goey v. Hermsen, 


Wis. Supreme Ct.). . .f 701,833. 


Cause of Death.—In an action wherein it was attempted to 
recover from the insurer on account of the death of the 
insured alleged to have been caused when he was struck 
by an automobile, it was found from the evidence that 
death was due to other causes and that no accident had 
occurred as alleged. (Loving v. Standard Life Ins. Co. of 
Jackson, Miss., Tenn. Ct. App.). . . 701,838. 


Independent Contractor.—One who collects milk over a desig- 
nated route from farmers personally contacted and delivers 
said milk to defendant dairy, receiving his compensation 
from the farmers whose milk he disposes of, is an inde- 
pendent contractor and not the servant of the dairy com- 
pany to which he sells the milk. (Blackwell Cheese Co. v. 
Pedigo, Okla. Supreme Ct.).. .[ 701,826. 


Ownership of Truck.—Where it was shown that truck, which 
struck the car from which plaintiffs were alighting, was 
registered in the name of the defendant and that defendant 
had settled in cash with the owner of said car for damage 
thereto, judgments against said defendant in favor of plain- 
tiffs are affirmed. (Brunning v. Brock; Campbell v. Same, 
La. Ct. App.). . .] 701,819. 
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Humanitarian Doctrine.—Instruction dealing with humanitarian 
doctrine in action by pedestrian for damages for injuries 
sustained when she was struck by a car while crossing the 
street, held to extend the limits of peril beyond those de- 
fined by the court. (State of Missours ex rel. Snider v. Shain, 
Mo. Supreme Ct.).. .§ 701,816. 


Municipality’s Liability—Nonsuit entered in favor of defend- 
ant, on ground that plaintiffs were contributorily negligent, 
affirmed on ground that plaintiffs failed to show any active 
wrongdoing on the part of the defendant municipality in 
regard to the manner in which the gutter complained of 
was constructed. (Robinson v. Township of Ocean, N. J. 


Ct. of Err & App.)...§ 701,803. 


Intoxication —One who sells liquor to another whose negli- 
gence subsequently causes injury to plaintiff is not liable 
to plaintiff in damages, the act of selling liquor being too 
remote to constitute a proximate cause of the accident. 
(Seibel v. Leach, Wis. Supreme Ct.)...¥ 701,834. 


Amount of Verdicts.—Judgments in favor of certain plain- 
tiffs, who were injured in a collision while passengers on 
defendant’s bus line, are reduced on appeal on the ground 
that the amounts awarded by the jury were not warranted 
by the evidence. (Missours Pacific Transportation Co. v. 
Simon, Ark. Supreme Ct.)...{ 701,828. 


Non-Resident Service—The statute providing a means of 
service on non-resident motorists does not accord a third 
party the right to serve the non-resident administrator 
of said motorist and thereby acquire jurisdiction over said 
administrator. (Brogan, Adm’r v. Macklin, Adm’r, Conn. 
Supreme Ct. of Err.)...{ 701,825. 


Amendment to Answer.—Court did not err in refusing to allow 
defendant to amend its answer so as to include the statute 
of limitations as a defense, but it did err in allowing plain- 
tiff’s doctor to testify to special damages which were not 
specifically pleaded. (Murray v. DeLuxe Motor Stages of 
Til, St. Louis (Mo.) Ct. App.)...¥ 701,814. 


Evidence of Injuries Received.—Jury held not warranted in 
disregarding plaintiff’s testimony, which was not contradicted, 
as to the injuries alleged to have been sustained in a col- 
lision between her car and defendant's car. (Witcher v. 
Burt, Tex. Ct. Civ. App.).. . 701,810. 


December 12, 


Error in Submission of Case to Jury.— Judgment for defend 
reversed because of error committed by the court in sufs 
mitting the question of plaintiff's contributory negligeng 
to the jury and instructing the jury with regard to the 
doctrine of emergency on behalf of defendant. (And. 
Adm’r v. Gray, Minn. Supreme Ct.). . . 701,809. 


Sufficiency of Evidence.—In action growing out of collision 
between two automobiles where successive trials had ree 
sulted in three different verdicts, court did not err ip 
granting plaintiff a new trial after verdict was returned, 
the evidence being such that a verdict for either party) 
would find support. (Whitfield v. de Brincat, Calif, Dist, 
Ct. App.)...¥ 701,801. 


Commercial Use Defined.—Recovery could be had under 
policy of liability insurance covering the commercial op 
eration of a truck, even though at the time of the death- 
producing accident the truck was hauling members of th 
National Guard to a rifle range, because the established and 
customary use of the truck was strictly commercial, 
(Terrasi, Admr. v. Peirce, Mass. Supreme Jud. Ct)... 
q 701,839. 


Riding as Guest.— Where the upper court agreed with the lower 
court’s finding to the effect that the plaintiff was riding in 
the insured automobile as a guest of his uncle, the plaintiff 
was not entitled to recover. (Fistel v. Car and General Ine 
surance Corp., Mass. Supreme Jud. Ct.).. .{ 701,840. 


Statute of Limitations.—The driver who causes an injury to” 
another and gives the injured person a fictitious name, in-) 
stead of his correct name, cannot assert the statute of” 
limitations in a subsequent action brought against him} 
(McCampbell v. Southard, Lorain County (Ohio) Ct. App.) 
.. .§1 701,842. 


Responsibility of Dealer—The defendant dealer was legally” 
responsible for the operation of a vehicle where it was) 
registered under dealer’s plates in the name of the defendant) 


as owner. (Legarry v. Finn Motor Sales, Inc., Mass. Supreme 
Jud. Ct.) .. .§ 500,841. 
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